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/ ABSTRACT 

The paper reviews recent court rulings on the 
appropriateness of prograas and services of pabllc school setvices 
for handicapped children, cited are the effects of Section 504 of the 
Rehabilitation Act of 1973 and p.L. 94-HI2, the Education for All 
Handicapped children Act. The first three sections address litigation 
in which courts have intftrpreted school district cesponslbllitiss to 
support private day school and residential placesents, extended year 
prograas, and related services for handicapped children. Considered 
on the topic of pri.ate day school and residential placeaeats ace 
placesents initiated by the pfirents and noneducational costs 
associated with residential placesents. Such related services issues 
IS interpreters, psychotherapy, and catheterisation are addressed. 
The final section provides a discussion of trends and their 
iaplications for other groups of special needs students and for 
general education. Topics covered include the potential liability of 
school districts, the eaergence of a backlash aoveaent, and the 
influence of budgetary concerns. (CD 
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ABSTRACT 



JUDICIAL INTERPRETATIONS OF WHAT CONSTITUTES 
APPROPRIATE EDUCATIONAL PROGRAMS FOR HANDICAPPED CHILDREN 

Congress has become increasingly assertive, in guaranteeing the rights 
of handicapped children through legislation such as Section 504 of the 



Rehabilitation Act of 1973 and The Education for All Handicapped Children 
Act of 1975. This study was undertaken to analyze litigation interpreting 
the obligations placed on state and local education agencies to Implement 
these legislative maqdates. The judicial interpretation of "appropriate" 
educational programs is explored fn terms of the public school^ district 's 
responsibility to provide year round ^ ^struct ion, private residential 
placements, and noneducational services for handicapped children* Impli- 
cations of the legal mandates for educational policymakers are also addressed 




PREFACE 

This paper Includes a review of recent judicial rulings In which courts 
h»ve .Interpreted the responsibilities of public schools to provide appropriate 
programs and services for handicapped children. These rulings are analyzed 
as to their fiscal impact on school districts and their implications for public 
education in general. ^ 

It is important for special education admlnlsttators to be cognizant of 
the ramifications of this rec^mt litigation. Local *and state education 
agencies are faced with lncrea65iig fiscal pressure as a result of the legal 
mandates requiring programs and services to meet the needs (including some 
noneducatlonal needs) of handicapped students. Unless other public agencies 
assume a greater share of these costs or federal funds are substantially 
increased, the fiscal demands placed on pfiblic schools may have negative 
ccnsequencea. The recent gains in securing the educational rights of handi- 
capped children may possibly be eroded in a ^acklash movement. There is 
mounting sentiment in educational and political forums that unrealistic 
demands are beinj^ placed on schools and that some of the requirements '^o 
provide related services for handicapped children are diverting funds from 
the public school's educational mission. 

Special educators need to be aware of these concerns and to collaborate 
with regular educators as wel! as with other public agencies '.o design strategies 
to resolve the public school's dilemma of increasing denand' and decreasing 
resources. Only with such united efforts can the rights X handicapped 
children be ensured ami can public school delivery systems become more 
effective and efficient for all children. 



JUDICIAL INTERPRETATIONS OF WHAT CONSTITUTES 
APPROPRIATE EDUCATIONAL PROGRAMS 
FOR HANDICAPPED CHILDREN 

During the past decade substantial progress has been ipade in ensuring 

that handicapped children rece^-ve an" appropriate education at public expense* 

In the early 19708, the Judiciary relle4 on the fourteenth amendment equal 

protection clause In firmly establishing that children with disabilities have 

1 

a constitutional right to attend school* Because it soon became apparent 
that this right was an empty victory if appropriate programs and services were 
not provided for handicapped students once enrolled. Congress and state 
legislatures began defining the responsibilities of state and local education 
agencies ^^to' meet the special needs of these students* 

Two pieces of federal legislation in particular are having a pervasive 
impact on public schools* ' Section 504 of the Rehabilitation Act of 1973, a 
civil rights law, prohibits discrimination against otherwise qualified handi- 
capped Individuals in employment, higher education, and elementary and 

2 

secondary education* Public Law 94-142, the Education for All Handicapped 

Children Act of 1975 (EHA), focuses specifically on the educational rights 

of handicapped children and" provides federal funds to defray some of the 

3 

excess costs associated with special education services* U|iivg the federal 
laws as a model, state legislatures also have become increasingly explicit in 
delineating the educational rights of handicapped children* 

Courts have been quite active in interpreting the federal and state 
statutory mandates regarding th^extent of the school district's obligation 
to meet the needs of handicapped students* Although legislative provisions 



arc specific in requiring the development and implementation of Individualized 
educational programs (lEPs) for handicapped children and in mandating rftrict 
adherence to procedural safeguards in connection with placenent changes; the 
statutory directives do not specify the particular components of the programs 
and services that must be providerff* The individualized programs are to be 
determined by local planning groups and are expected to vary accordlirig to 
each child's unique needs. If conflicts arise within these planning groups, 
administrative appeal procedures are available for dispute resolution. 
However, when administrative appeals are exhausted without resolution of the 
controversies, courts "often must determine what constitutes "appropriate" ^ 
educational opportunities for particular pupils. This litigation has signifi- 
cant educational and fiscal implications because additional responsibilities are 
being placed pn school districts to make special pjrovisions for the handi- 
capped no matter how severe the disability and regardless of the costs involved.^ 
Moreover, such cases are likely to be used as precedent by other children with 
special needs (e.g., the gifted and culturally disadwntaged) to assert a right 
to services similar to those mandated for the handicapped. Indeed, it may be 
that all pupils ultimately will demand assurances that educational programs are 
appropriate to meet their needs « 

Due to the Importance of the judicial role in clarifying vague statutory 
language and assessing whether specific school practices satisfy legislative 
directives, this study was undertaken. Specifically, the investigation has 
focused on litigation pertaining to the responsibility of state and local 
education agencies to support special programs and services for handicapped 

children. The following questions have guided this research: 

/ 

A. What requirements are being placed on public schools to serve l^andi- 
capped students? 



!• Under what circumstances id a handicapped child entitled to a 
private school placanent? 

2. Must t1\e public school liistrict incur all costs associated with 
a residential placementT for a handicapped child? 

3. Must summer school/programs be provided at public expense for 
handicapped children needing such extended year services? 

4. Are school dis^ict^ obligated to meet the noneducatlonal needs 
<e«g.y cathetjNTlzation services, psychotherapy services, custodial 
care) of handicapped students? 

B. What are the^xunplications of these judicial rulings? 

1. Are hanifllcapped c^ildreji entitled to optimum programs and 
services, designed to "maximize their learning potential," or 
will the provision of minimally adequate programs and services 
satisfy legal requirements? 

2. Can trends be identified as to judicial interpretations of the 
rights of handicapped students? 

3. What are the Implications of this judicial activity for other 
groups of special need students (e.g», Engl ish--defic lent, gifted) 
and for public schools In general? 

Sources used to identify relevant cases were the American Digest System, 
the National Reporter System's advance sheets, the LEXIS computer system, and 
the Education for the Handicapped Law Report > The analysis was limited to 
judicial interpretations of what constitutes appropriate programs and services 
for handicapped children. Thus, cases pertaining to topics such as the pro- 
cedural rights of handicapped children and their parents &nd the application 
of disciplinary regulations to handicapped students, although Important, were 
not systematically reviewed* 

This paper is divided into four sections. In the first three sections, 
litigation is reviewed in which courts have Interpreted the responsibilities 
of school districts to support private day school and residential placenents. 



extended year programs, and related services for handicapped children, the 
analysis focuses on representative cases or cases with a particular fisvil » 
Impact on public schools. The final section entails a discussion of the jvd£etal 
trends and their Implications for other groups of special need students and for 
public education generally. Topics covered in this section include: judicial 
standards for assessing whether programs are appropriate, potential liability 
ot school districts, backlash movement, budgetary concerns, and federal/state 
and legislative/judicial relationGhips, 

Private Day School and Residential Placements 
The federal mandates are explicit in affording handicapped children a 
right to a private placement if appropriate programs are not available in 
public facilities; however, the scope of the public school's responsibility 
to support such private placements remains the source of controversy. Many 
issues have been litigated pertaining to the public sphool*s obligation to 
incur the total coats for private day or residential placements for handi- 
capped children. Can states establish a ceill^ng on the amount of reimburse- 
ment to parents for such private placements? Can parents receive reimburse- 
ment if they do not follow state procedures in placing their child in a 
private facility? Must all maintenance costs associated with private place- 
ments be incuried by the public school? Must out-of-state placements 6e 
provided if appropriate programs are not available within the state? 

State-Er escribed Procedures 

Some states have prescribed detailed procSfures that must be followed in 
placing handicapped children in private facilities. Courts have ruled that 
parents are entitled to reimbursement for private school tuition for their 
child only if state laws regarding such placements are followed. In 1978, a 
New York appeals court denied reimbursement to parents because their child 
was riot attending a state-approved private school and the parents had not 



adhered to the established procedures for enrolling children in private schools.^ 
In another Nev York case, a trial court noted that unreasonably costly private 
schools should be eliminated during the state approval process.^ However, the 
couct held that as long as a handicapped child was enrolled in a states 
approvedN^hool and" correct procedures had been followed, a munlbipality could 
not refuse to pay pare of the child's expenses on the grounds that the charges 
were excessively expensive. 

Some legal controversies have revolved around state efforts to establish . 
liiiilts on the amount of reimbursement that parents can receive for the education 
of their handicapped children in private facilities. In 1978, the Flbrlda Supre^ae 
Couc/t upheld the state education department's authority to establish a maximum 
^^^unt for the support of exceptional students placed in private schools.'^ 
The court reasoned that the establishment of a maximum reimbursable amount did 
not Impair any protected rights of the students or their parents. The court 
recognized, however, that it was in c u m b ent on educational authorities to ensure 
that the celling was sufficiently high so that handicapped children were not 
deprived of a free appropriate education. 

In contrast to the Florida Supreme Court's position, most other courts 
have concluded that when a school district places a handicapped child in an 
approved private facility, such placement must be at no cost to the parents. 
For example, an Illinois appeals court Invalidated a state statute that 
established a maximum reimbursable amount for educating a child in a private 
facility as abridging the state constitutional mandate that education 
through the secondary level must be free for all persons. Including handi- 
capped individuals, residing within the state.^ Similarly, the 
Connecticut Federal District/ Court ruled that recommended private 
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placements for handicapped children must be suppori:ed by the school 
district.^ Other courts have reiterated that parents cannot be required 
to iiicur the costs of educating their handicapped children li private In- 
stltij^ttons as long as proper placement procedures have been followed.^^ 

Placements Initiated by Parents 

. Although courts have' held that ttse school district of the iiandlcapped 
cfiifd's residence is responsible for providing a free, ai>proprlate education 
for the child. 3lther in .a public or private fiacility, parents cannot uni- 
laterally decide that a private placement' ±? necessary. In ah Illustrative 
1979 case, a Pennsylvania, court denied a petition for parental reimhur;sement 

for an out-of-state placement ^or fheir socially and emotionally disturbed 

11 ' ' . . 

child . The parents, -on their own initiative, had enrolled the child in a 

Connecticut school and would not make the child available for an evaluation 

to determine if an appropriate placement could be made within Pennsylvania • 

Thus, the court ruled that the parents wer6 not entlt?led to tuition reim- 

bursement for the child's private placement. * . 

In 1980, the Fourth Circuit Cotfrt of Appeals similarly recognised 

parents who unilaterally removed a child from a recommended placement were 

npt entitled to reimbursement for expenses, infirfrred^lat a private school. 

Other courts have recognized that parents have the burden of proving that 

the s'zhool district's proposed placement , is inappropriate in order to establish 

* ^ 13 

a basis for reimbursement for private school costs. • Foi: example, in a 1979 

Missouri case, an appeals court denied parents reimburs^ent fof their handi- 

» * * . 

capped child *s tuition in a private institution because a suitable public 

14 ' ^ " ' . ' ' 

school program was available. Likewise, the MlnnesotA Federal District, 

Court rejected a parental claim for reimbursement- based 6n. evidence thtot the ^ 

» - ■> 

ft ' 
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local education agency was willing to reVise a child's lEP to meet legal 
requirements,^^ A New York' court also concluded that a child who was shy, 
withdrawn, and subject to periods of delusion; anxiety, and depression was not 
entitled to a state-supported private scu^ol placement as there was no showing 
that the child s needs could not be met in the public school system. The 
Oregon federal district court similarly ruled that parents were not entitled 
; to reimbursement for a private placement because the public school dis«ict 

offered appropriate special- education and related services. for the child. 
' ^ And a Massachusetts appeals court denied it elmbur semen t because there was 

insufficient evidence that the public school program would riot benefit the 



ckild to the '^maximum extent" while retaining him in the least restrictive 
4 environment . /s 

^ However, courts have ordered parental reimbursement for private place- 

ments in situations where parents have exhausted all available remedies before 

" * • . 

placing the child in a private facility. In afi illustrative case, the 
. ^ Connecticut Supreme Court, awarded reimbursement to parents because the private 
placement was necessitated by* the inaction of the public school district ir 

1^ 

securing an appropriate program for the child. The federal district court 
in the District of Columbia also concluded thiat the education agency was 
obligated to support a private placement, initiated by parents because school 

20 

personnel were derelict in determining an appropriate program for the child, 

Noneducational Costs Associated with 
Resideqftial Placements 

In situations where evicTence has been produced that public school 

programs or private dky programs are not appropriate for particular children, 

f** 21 
residential placements have been judicially required. Furthermore, courts 



have recognized that budgetary constraints cannot be used as a defense for 
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failing to arrange for need^ residential placements. In some instances, 

handicapped children have been placed in out-of-state facilities and the 

home school district has been held responsible for the costs. For example, 

a state coiirt reasoned that a New York school district was fiscally responsible 

for the. placement of a severely multiply handicapped child in a residential 

facility in Florida. Ihe New York education department had refused approval 

of the plac^Wt on the grounds that it mainly involved custodial care and 

23 

was not' prinirlly fpr educational purposes. The family*court disagree^, 
concluding that the private facility provided an individualized educational 
program as well as custodial -care. The court held that the child's needs could 
not be met^n her own community and t^t the out-of-state private placement 
was appropriate. The Connecticut Federal ^District Court also ruled that a 
school district wae obligated to support a residential placement even though 
the placement was in pirt for noreducational reasons. 

^In contrast, the Supreme Court of New Jersey concluded that a school 

district was not obligated to incur the total expense of a residential 

25 

placement for a severely retarded teenage child. Parents alleged that the 
practice of charging parents for institutional care and maintenance costs, 
based on ability to pay, violated their protected rights. The court reasoned 
that the care of a sub-trainable child does not qualify as education and 
that tiie Institutional placement was primarily custodial in nature. Finding 
no state or federal requirement that the education agency must Incur 
maintenance costs necessitated by the studpn^ home conditions (rather than 
educational concerns), the court ruled that the state was not precluded froa 
requiring financially able parents to bear such costs for care of their child. 
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The court did recCgnlze, however, that the parents were entitled to a credit for 
any aduca :ional services provided for the child. Accordingly, the case was 
remanded f r a determination of the amount of the e'' national credit that 
should be allowed.-* 

Relationships Among Public Agencies 

J' • • . 

Public Law 94-142 stipulates that fcTt]ft state education agency is accountable 

for ensuring that all handicapped children withir. the state are being properly 

educated. This includes monitoring programs which ^r^ provided for handicapped 

^^-ohildtc^ by other private or public agencies. Leg'al' controversies have arisen 

^ a^ to the fiscal responsibilities of^the various agencies involved in delivering 

services for particular cMldren. 

A 1979 decision In the District of Calumbla addressed the question of 

^whlch public agency must incur the costs of tesidentlal care for * multiply 

handicapped teenage boy placed outside his home school district. The 

school bokrd argued that while the 'child's emotional problems nece$sitated 

a residential aettlng, ""his educational needs could be'' met:^by attendance at a 

Special day program-provided by the school district. Accordingly, the board 

asserted that the child *s emotional needs were the responsibility of the 

Department of Human Resources rather than the public scliool. The federal 

court concluded that while different agencies may in fact deliver services 

for handicapped children^ t;he responsibility to oversee the education of 

such children must remain centralized in the education agency. Thus, the 

court relied on EHA and Section 504 in hoUlng that the school district 

•IS obligated to support an appropriate residential placement for the child. 



1^ 



10 

More recently^ the Third Circuit Court of Appeals followed similar 
reasoning in holding that a Delaware School District was obligated to 
support a residential placement^ including noneducational costSp for a 
handicapped chlld.^^ School authorities asserted thut the iioneducatlonal 
needs of the student were the responsibility of other state agencleSp but 
the court disagreetl. Noting that EHA specifically assigned responsibility 
for handicapped children to the schools p the appellaice court concluded 
that the school district was fiscally obligated ^o support services to 
address the child's seclal and emotional as well as educational needs. 
Uhll^ courts have recognized that school districts can enter into agree- 
ments with other state agencies to share the costs oSff providing services 
for handicapped chlldren»^^ the Judicial trend appears to be toward placing the 
primary responsibility for meeting these children's needs on education ageucles. 

Location of Educational Programs 

^ Several issues pertaining to where educational programs are provided for 

the handicapped have generated recent litigation. It has been argued that 

Institutional placements and ir /icemehts outside the individual's home community 

cannot be considered the L u .t ^ .trictlve envlron9iei»t. A New York federal 

district court concluded that the state must provide funds for certain mentally 

retarded children to be transferred frcm an institution to their natural homes 

29 

in order to '^btiln the most normal living conditions possible. The court 
futthev noted that the use of public funds to support such home placements does 
not unlawfully usurp parents' obllgatlor to support their minor children. 

In a case of first Impression^ the Third Circuit Appellate Court held that 
residents of a Pennsylvania hospital for the meutally retarded must be plac . to 

the extent appropriate in "community living arrangements" which more dose y re 

' 30 
smable natural home environments. The court concluded from the evidence pre- 
sented that many of the hospital residents were being denied their federally 

u 
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protected right to appropriate traatnent. Hovaver, the court rajactad tha . 

assartlon that tha Inatltutlon ahould ba cloaftd. It recognized that If the 

hoapltal conditions were InprovedV It could provide an appropriate placenent 

for soiie sav ^aly handicapped Individuals. Tha United States Suproae Court 

has heard oral arguments In this case, and its decision should clarify some 

of the Issues pertaining to Institutionalization of the handicapped. 

In r Virginia case, the Issue Involved the proxlBlty of a handicapped 

child's placement to his home, rather than Inatltutlonallzatlon per se. The 

parehts asserted that, an out-of -county realdentlal aettlng was not the least 

restrictive environment for their child who could not benefit from frequent 

31 

parental visitation due to being' placed out aide the home comoninlty. The 

federal dlatrlc^^ court concluded that a achool dlatrlct la not obligated to 

provide a program In the child's home community If an appropriate out-of<» 

32 

dlatrlct program la available to meet the child's needs. 'v. 

Host of the controversies over the location of programs have Evolved 

challenges to the placement of handicapped peraons In segregated Inatltutlona 

or In facilities some distance from the Individual 'a home. A recent New s 

York caae, however, Involved a challenge to a achool board's decision to close 

a apeclal achool for the handicapped t^lthln the district. Due to budget con- 

ftralnta, the special school was closed and the handicapped' pupils were trans- 

33 

f erred to other schools In the system. The Second Circuit Court of Appeals 

concluded that the transfer did ftot impair the students' rights as their 
classification was not altered and they were provided similar educational 
programs in the receiving schools. The court reasoned tliat the transfer 
involved only location and not type of educational services provided. The 



12 

United States Supreme Court declined to review this case and thus left the 
appellate decision intact. 

Summary 

Vhile the scope of the sunool district's responsibility to support private 
day and residential placements for handicapped children remains the source of 
substantial litigation, the following generalizations seem warranted at the 
present time: 

1. The school district of the handicapped child's residence is fiscally 
responsible for a private placement if an appropriate program for the handi- 
capped child is not available in a public facility. 

2. The school district is responsible for total maintenance costs 
associated with a private placement unless clearly demonstrated that the 
placement was not made in part for educational reasons* 

3. Parents are not entitled to reimbursement for tuition and or 
maintenance costs associated with a private placement if they do not follow 
state procedures in making such placement. 

4. The least restrictive environment for any given child might include 
placement outside the child's home community; however, efforts should be 
made to ensure that the placement involves the most normal living arrangements 
possible. 

Provisioii of Year Round Programs 
A controversial issue Involves the responsibility of public education 
agencies to provide services for handicapped children during the summer 
months. New York courts have been quite active in addressing this issue. 
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In 1977, a New York appeals court upheld the commissioner of education's 

Interpretation of state law as not requiring school' districts to provide yjear 

around Inatructioa f or handicapped chlldren>^^ In this and subsequeni; New_ 

York decisions, however, It has been recognized that. family courts can direct 

munlclpalltleS^t^ support summer program^ If considered necessary to meet the 

35 

educational needs of specific handicapped children. For example, parents 
have received tuition reimbursement for physically handicapped children to 

attend summer caiaps If substantiated that the camps offer essential services 

36 

for the children's education. 

Several of the New York decisions have addressed the responsibility of 
arents to pay the sunmer maintenance costs for children placed in residential 
faculties. Until 1976, New York law authorized family courts to compel 
parental contribution toward the maintenance costs for handicapped children 
during the summer months. In 1976, however, an amendment placed the 
responsibUity on municipalities to incur the 'maintenance costs for handicapped 
children enrolled in private facilities year round. Interpreting tiiU law in 
1979, a family court ruled that parents could not be charged for summer 

maintenance costs for their child who was confined to a residential school for 
38 

the entire year. The court also interpreted EHA as requiring malnt^We 
charges to be incurred by the local education agency for the summer if a 
child's needs warrant year round residential placement. In another 1979 
decision, a family court ruled that parents were entitled to full reimbursement 
for costs associated with their handicapped child's special education, 

Including tuition, related services, maintenance, and transportation for the 

u 39 
tuanaer months. 



While New York has produced thg greatest number of cases involving the 
provision of extended year programs for handicapped children, the most 
significant decision on thif^, topic has involved ^a Pennsylvania administrative 
regulation. In Armstrong ^. Kline , the Third Circuit Couri of Appeals agreed 
with ::he federal district, court's conclusion that a Pennsylvania administrative 

policy establishing a limit of 180 days of instruction per year for all 

40 

children violated mk. The district court had invalidated the 180 day rule 

as interfering with che federally mandated goal of maximizing the self- 

41 

sufficiency of eac^disabled child. While the appeals court affirmed the 
district o.ourt's twlding, it differed as to rationale. The appellate court 
interpreted EHA fs placing the responsibility on the state to establish 
educational goals for handicapped children and reasonable means to attain the 
goals. Accordingly, the appeals court concluded that nhe 180 day rule 
violated the Act precluding proper formulation of goals for severely handi- 

capped childien in need of extended services. • 

■J 

Relying in part on the Armstrong decision, an Oregon appeals court held 

^hat a school district was obligated to support a year round residential 

placement for a child whose needs clearly dictated that such a placement was 
42 

necessary. The court further noted that while local decision-makers have 
some discretion in determining wliat programs are appropriate for specific 
handicapped children, EHA requires that the programs be provided at no expense 
to parents. In contrast to the Oregon situation, a Wisconsin federal district 
cdurt concluded that a school district was not obligated to support a summer 
program for a handicapped child who had a history of continuous educational 
progress. The court reasoned that an appropriate educational program was 
being provided without extended year services. 
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The Armstrong decision has been appealed to the United States Supreme 
Court» and the final resolution of this issue may have significant fiscal 
and legal Implications for public schools. Pennsylvania education officials 
have asserted in their brief to ^he Supreme Court that present public schopl 
resources are insufficient to implement the appeals court ruling.^* It has 
been further argued that if^^the appellate court ruling is allowed to stand, it 
may weaken the nation's public schools by diverting funds from the regular 
education program. In the appe^.1, the Supreme Court has been asked to clarify 
the scope of the public school's mission and to specify uniform standards to 
use in dete^ining what programs and services are legally required for handi- 
capped children. Since this litigation is currently in progress, it seems 
.premature at this time to offer my peneralizatlons as to the public school's 
responsibility to provide extended year programs for handicapped pupils. 

Related Services 

Under EIIA, handicapped children are entitled to "specially designed 
instruction at no cost to parents or guardians, to meet the unique needs of a 
handicapped chiJ.d, including classroom Instruction, instruction in physical 
education, home instruction, and instruction in hospitals and institutions."^^ 
Furthermore, education agencies must provide related services such as trans- 
portation and developmental, corrective, and other supportive services 
necessary for a child to benefit from special education.^^ A great deal of 
recent litigation has focused on clarifying the specific types of related 
services that are legally required. 
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Since transportation services are specifically iftcluded in the Act, it 
has been firmly established that school districts must Incur the costs of 
transporting handicapped children to receive educational serv^'es. Even 
though school districts have asserted w^.'it such transportation costs are 
placing r^Silb^Wial strain on school budgets, courts have sho^ little 



sympathy when lack of funds has been proffered as a rationale for denying 

47 

such services to the handicapped. 

Interpreter Services 

An issue which liaa frequently been the source of litigation is whether 

48 

or not interpreter services must be provided for deaf students. In an 

action against the University of Texas, a federal district court granted 

injunctive relief to a hearing-impaired graduate student, noting that he was 

an otherwise qualified individual deserving of auxiliary assisunce under 
49 

Section 504. However, the court conditioned t el ief on the plaintiff's 

filing of an administrative complaint with the Department of Health, Education, 

and Welfare. On appeal, the Fifth Circuit Court of Appeals affirmed the 

lower court's ruling on the injunction but vacated the part of the order 

requiring the filing of an administrative complaint. The appellate court 

f 

concluded that the exhaustion of administrative appeals before initiating 
court action is not necessary when civil rights, such as those guaranteed 
by Section 504, are at stake. '° 

The Fifth Circuit Appellate Court distinguished the Texas case from a 
United States Supreme Court decision in which a nursing program was not 
required to admit a hearing-impaired applicant or to alter its program to 
accoiTObdata individuals who could not meet course requirements.^^ The Texas 
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graduate student clearly demonstrated that he could benefit from the training 

program if given special assistance, whareas the hearing-impaired applicant 

to the nurpe's training program failed to establish that she would be able 

to perform successfully as a nurse despite her disability.' 

Although much of the legal activity regarding the provision of special 

assistance for hearing -impaired students has Involved higher education, in 

a New York case, a sign language Interpreter for an elementary hearing- 

52 

Impaired student was requested. Since the child was making above average 

progress in the regular classroom and had resisted interprptet services 

during a trial period in kindergarten, school officials coittended that there 

vaa no need for special assistance. However, the federal district court and 

subsequently Second Circuit Court oi Appeals disagreed. The courts reasoned 

that although the child was performing wall in school, she was understanding 

"considerably less of what goes on in the classroom than she could if she 
53 

were not deaf." Thus, while her education was considered adequate without 
an interpreter, the courts concluded that it would be more upptopriate with the 
special assistance. The district court specifically held t;jit In order for 
the child to be afforded an educational opportunity commensurate with" that 
offered to her nonhandicapped classmates, the school must provide the special 
services sought. The. Supreme Court haa^ been asked to review this case and 
decide whether the lower courts have placed an overty burdensome responsibility 
on the public school. 
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Psychotherapy and Catheterization Services 

^fclch debate has centered on the Iscue of whether education agencies must 
pay for noneducatlon services for hai»dlcapped pupils. In a significant 
Washington, D.C. case, the federal district court ruAed that the school system 
must incur the costs for the residential placement of a handicapped child, 
including psychiatric, psychological and medical support and supervision/* 
The court noted that the student's educational, emotional, and medical needs wer 
so Intimatnly entwined, that it could not perform the "Solomon-like task" of 
separating them. 

Th3 Montana Supreme Court similarly concluded that the education agency 

was responslbla for providing psychotherapy services for a handicapped chUd.^^ 

Using the diet lonaiy definition of psychotherapy ("treatment of mental or 

emotional disorders or of related bodily ills by psychological means"), the 

c ourt reasoned that psychotherapy comes within the psychological services 

56 

guaranteed to handicapped students under EHA, , Although the court recognized 
that the provision of such services was expressly excluded from the state law, 
it concluded that 5HA was controlling in placing an obligation on school 
dl&trlcts to support these services. An Illinois federal district court 
also concluded that counseling, psychological, and social work services must 
be provided for handicapped children .^^ In a Massachusetts case, a superior 
court held that an lEP could Include the services of a particular psychologist 
to perform family guidance and counseling if necessary to meet the child's 
needs 

^he provision of catheterization services has also generated legal 
controversies, and until recently had evoked conflicting lower court rulings. 
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In 1979, a Texas federal district court interpreted federal mandates narrowly 

In concluding that the school district was not obligated to provide catheteri 
60 

zation services. However, the Fifth Circuit Court of Appeals overturned 

this ruling and held that such services must be provided if necessary for the 

child to participate in the educational program. In January, 1981, the 

Department of Education issued a policy statement stipulating that catheteri- 
I 

zation is a related service, not a medical service, and thus must be provided 
under EHA.^^ 

Summary 

The. scope of the public school district's responsibility to provide 
related services for handicapped children. Including noneducational as well 
as educational services, has rot been clearly delineated. Nonetheless, the 
following principles have emerged from recent judicial interpretations of 
statutory guarantees: 

1. Public school districts must incur the total costs of transportation 
necessary for handicapped students to receive educational services. 

2. Hearing-impaired students are entitled to sign language interpreters. 

3. Related services that must be provided include catheterization and 
psychotherapy if such services are necessary for handicapped children to 
benefit from educational' programs. 

A. Other noneducatiori costs, including some medical costs, may be 
the responsibility of the education agency if a student's educational 
needs cannot be addressed appropriately without the related services. 
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Implications of the Etaerglnf^ * 
. Judicial Standar ds 
Since federal and sta.te statutes do not provide clear guidelines for 
assessing whether given programs are Indeed appropriate for specific handl-' 
capped chlldre-, courts are being called upon to resolve conflicts over what 
services jmist be provided. Courts have recognized that when controversies 
arise, the final deterain9tlon of whether or not a program Is appropriate 
muSt be made by the judiciary .^^ While this litigation Is In Its embryonic 
stage, Its educational and fiscal implications seem destined to reach far 
beyond the handicapped . Other groups of special need students, such as the 
English-deficient and frifrnd, nrn beginning .to capitalize on the mandates on 
behalf of the handicapped in seeking programs tailored to their unique needs. 
Indeed, all pupils may eventually be affected by these mandates. 

For example, if the Supreme Court should decree that handicapped children 
are entitled to year round instruction if their needs dictate, it seems 
likely that other pupils will demand such extended year services. Most 
children could establish that some regression occurs during the summer break 
from school. Therefore, it may soon be asserted that universal summer school 
should become a regular component of public school offerings. In 1979, the 
Georgia Supreme Court rejected this assertion and held that the policy of 
charging summer school tuition fees for regular , education students did not 
violate any state or federal constitutional guarantees. However, If 
established that handicapped children are entitled to such services at public 
expense, it appears that nonhandlcapped students who are denied free summer 
school might have a valid equal protection claim. 
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The requirement that handicapped children must be placed In private 

facilities If appropriate programs -are not available in thf public forum also 

has massive implications for public schools in general. Court rulings re-* 

quiring school districts to pay maintenance costs and to support roneducatlon^ 

services associated with residevitlal placements for handicapped children are 

causing significant budgetary strains. Currently, the primary burden for such 

costs is being placed on education agencies rather than on other public 

agencies* Since school districts have been required lo support outK)f district 

and even out-of-state residential placements- for handicapped children in order 

for^the programs to be considered appropriate, possibly other special need 

students will assert a right to similar treatment. For example, gifted and 

talented pupils may begin seeking placement in private schools if substantiated 

that the public school's program Is not sufficiently challenging. 

Allegations that every student is entitled to an individualized 

educational program also may be in the not -too -distant future. Already, a 

small school system in Nebraska has reported positive results from its use 

'64 

of lEPs for all pupils within the district. Nebraska has made state funds 
available for other school systems that wish to pilot test such a program. 
Also, a Wisconsin statute suggests, but does not require, that the equivalent 
of an lEP be developed for truant students. If state legislatures ultimately 
should stipulate that schools must provide an individualized educationel 
program for each child and ensure that services are appropriate to meet the 
unique needs of al l pupils, a substantial increase in educational funds 
would be required. Also, it would be necessary to develop more sophisticated 
funding £orviula& to reflect the differential costs associated with addressing 
the range of student needs. 
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Judicial Standards for Assessing Whether Programs 
Are Appropriate 

The Judiciary plays a pivotal role In clarltylng statutory protections and 
assessing what pvograms and sjarvlces are required In order for educational 
offerings for the handicapped to be considered appropriate. It seems clear 
that "appropriate" means mere than merely providing access to "some" educacional 
tpportunlty. However, it seems unlikely that "appropriate" means that each 
handicapped child Is entitled to the best possible programs and services 
available. Wtat Is not clear Is where on the contlni^um between these extremes 
lies the acceptable definition. >^ 

In an Arkansas case, the federal district court noted that the state 
school for the deaf offered the best program for a particular handicapped 
child. However, since the^ local educatloh agency provided a suitable program 

to meet the child's needs, the court concluded that the child should be 

• ^ 66 
enrolled in the local school district. Thus, the court reasoned that as 

long ac an adequate program was provided, legal mandates were met. Similarly, 

a Pennsylvania comaonwealth'^court held that a handicapped child was not entitled 

to i| '**more appropriate" program as long as an appropriate program was made 

available. 

Other courts, however, have taken a different view as to whether minimally 

adequate or optimum programs laust be provided. For example, a Massachusetts 

appeals court reasoned that a program rs^t benefit a handicapped child to 

68 

the 'Snaximum extent feasible" in order to be considered appropriate. A 
Pennsylvania fedeial district court espoused the position that programs for 
handicapped. students must maximize the ehildren^s chance ^o reach self* 
sufficiency and "ultimately enable them to participate as fully as possible in 
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<«ppropriat« actlvltlM of daily living." SiaiUrly, th« Delaware Fadaral 

District Court inttrprttad BHA as requiring school districts to provlds 

progrsas thst 'Wiaiss" ssch tisodlcsppsd child's chsncs of Issn^ing/^ and ' 

s Ksv York faasrsl district <{ourt rulsd that ^srvlcss nust (^ble 4|uullr 

cappsd chlldran to rs^ch thslr full Issmlng potsntlsl connsnsurste rith the 

opportunity providsd for nonhsndicsppsd children. ^ ' 

In 1980, a Kentucky fadaral court railed on EHA In concluding th^t school 
'* . - * 

districts oust furnrlsh the optlsium In the way of education to those to whom. 

' 72 

*^ture has dealt leas than a full hand.*' That .aaae year, an Indiana 

> 

appaala court hold tt«t a trMtaant pl!an, eh^ractwrisad azparta «s the 

'^•t poaalble" prograa, naa in fact the only approprUte plan due to the " 

73 

•averlty of the peraon'a j^dicap. If the ^upreae Court ultistately should 
decree that local education agencies, are obligated to provide optimum i>rogram8 
to enable handicapped ch*^ren to reach theli: full learning potential. It 

^ 

se«M likely that other special need students (and perhaps all students) will 
begin seeking similar consideration; 

Potential Liability of S chool Districts 

Since legislative and Judicial aandates are becoming more explicit in 

delineating the public achool*s responsibUitlas, this legal activity may ^ 

strengthen the grounds for aggrieved students to obuin compensatory damages ' 

from school districts. The Supreme Coutrt has ruled that plaintiffs can seek 

:^onetary damages from units of government, including school districts, for 

^violations of federal statutory rights under Section 1983 of the Civil Rights 
74 

Act of 1871. Furthermore, in 1980, the Court declared that munlclp^tles 
and school boarda cannot plead good faith as a defense in such civil rights 
actlonas^^ The federal mandates on behalf of the handicapped may nurture 
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an Ineruse ln.dam«s« suits Initiated undsr Ssetlon 1983. If It can be 
substantlatad that school districts are not fulf Ullng their statutory 
obligations, handicapped students sight lk.ve a legltlnate entitlement to 
«£oaptfti«atory, relief •.,,#* 

In addition to bringing damage suits *under^Sectlop 1983, handicapped 
atudenis.fay be#ln using the federal protections, as a bas^ for seeking; 

moTOtarj'^awetds from' school dlstt^ts for Instructional negligence. While 
educailohal malpractice suits on behalf of the nonhtadleapped have not beeii 

* succMkfu^to date,^* suits Initiated under EHjCmay f Ind a (^r** receptive ' 
4udlciAl forum.' Courts haVe not hiW schools responsible for ensuring student 
riteracy, but they Jiey be ^ncltoed to award relief If seh<)ol districts are " 
negligent 1^ cirr^.lng om% 8t%tutory directives. Posilbly, handicapped plaintiff 
wlU be' eble^sto ob.taln damasis "^If the prescribed servlcesi are not provJJled or ' 

■if the school's program does not produqe the- promised, results. 



Backlash Movem ent • • . 

— ^ : I. - 



Currently a, double standard appear? tor be opera4:lng,;ln assessing the ' 

adflltiuacy of progi^s. f or *the handicapped in contrast to ptpgrams for the 

general ,publl,c schapl population. Progr^ fot the haakleapped ^ust be ^ 

approprl4te to meet the educational and even nonedutat'lonaX needis of disabled 

students. * The .IEP and due process requlrtaents are designed to ensui?e that 

' ' - ^ ' ' ^ . ^ . . . ' ' ' / * 

appxjoprlate programs are provided for these ^tudents. In contrast, the general 

education program usually Is -considered sufficient il it satisfies. minimum 

state Input requirements (e.g., pr^scrlbcd^ co\irse offerings, teacher quallfl-* 

cations^ pupU-teacher ^ratios) . * As special Inte^st groups continue to vie 

for the- limited fiscal resources and for guarantees that educational programs 

are appropriate for their respective. copstltutencles, mounting fiscal strains 

are being placed on school dl«)trlct^» 
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Th«rt is tome fear that the aplrallng legal activity on behalf of handi- 
capped atudenta (with Ita accompanying aveaome price taga) will result in a 
wve of backlaah legialation and litigation. Thia aentiaent already la apparent 
amuog crltica o£ eeveral of the federal requiramenta. For ocample, 
^ the mandated lEP haa been criticised aa uaurping teacher time that ahould be 
devoted to the gmeral education program. A New York federal dlatrict court 
haa noted that the federal and aUte mandatea on behalf of handicapped 
children 'Wiy neceaaitate a aacrif ice in aervlcea now afforded children in the 
reat of the achool syatam."^^ Alao, the National School Boards Association 
haa questioned whether Congress Intendei to require school districts to 
provide sufficient time, money, and effort to assure that handicapped children 

reach ^their potential even though auch efforta may result in the denial of 

78 

educational aervlcea to nonhandicapped pupila. Perhapa law auits alleging 
that nonhandicapped atudenta are being deprived of their equal protection 
rlghta will aoon be initiated. 

Budgetary Concerna 

Although there are federal funds available to defray aome of the excess 
costs aaaoclated with meeting the nekla of diaabled pupila, the major f iacal 
burden atill remaina with atate and local education agenciea. The 1982 
federal budget author izaa^funda for approximately 12 percent of the excess 
special education coata. In announcing the budget, education department 

officials emphaaized that the proviaion of apecial education services ia the 

f 79 
primary reaponsibility of atate and local education agenciea. Courta ha^ 

been unaympathetic when achool diatrictw have uaed "lack of funda" aa the 

OA 

rationale for denying the educational righta of the handicapped. 
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For maoiple, in 1979 » an Oregon appMls court doclarod that local 
school officials have soma discretion in deteraining what constitutes 

appropriate prograas, but once such deterainations are made, the programs 

81 

must be provided free* Also, a California federal district court noted (hat 

it is worth the financial strains placed on school districts to develop 

82 

the potential of the tiandicapped. Similarly, a Mew York federal 
district court held that **only wh^ the financial burden upon 

83 

the state becomes prohibitive shoih^he court stay its hand." In 1980, a 

Massachusetts Judge ordered the city ofKbeton to comfly with utate lav by 

fully funding required special education pc^g^ams» tlotlng that ficcal pressures 

could not be the basis for depriving handicapped children of their educational^ 
84 

rights* The same year, an Indiana appeals court declared that a desire to 

conserve state funds cannot be used as a Justification for withholding 

85 

appropriate treatment from a handicapped individual* 

In two appeals before the United States Supreme Court, it is being 

argued that unrealistic dem^^nds are being placed on school districts to meet 

the needs of handicapped pupils* One of these appeals involves the New York 

case, in which the Second Circuit Court of Appeais required a school 

district to provide a sign Isinguage interpretet for a child who was making 

above average progress without such special assiatance. It has been asserted 

that the provision of interpreters for all hearing->lapaired children in the 

86 

state will cost $100 million annually. In the other appeal, the provision 
of summer school programs for severely handicapped children (ordered by the 
Third Circuit Court of Appeals) is being contested. In a friend 9i<fhe court 
brief, the National School Boards Association has argued that the precedent 
set by the Third Circuit Appellate Court "affects every school board in the 
country and could r.sult In a aajor rw^lalon of tha vary natura of eha^ptfbllc 
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•ducat ioiiAl systa/* Tlui Aasoclation also has astlttatad that it will cost 
$830 million annually to run axtandad-yaar apaeial aducation prograaa in thia 
nation. In thaaa appaala, tha Suprana Court ia baing aakad to eonaidar the 
■aaaiva fiscal implications of tha lovar court rulings and their potential 
impact on the general ecfucation program. 

Federal/State and Legislative/ Judicial Relationships 

The liigal activity pertaining to the educational rights of tha handi-* 
capped also has profound implications for thm federal/aute relationahlp in 
eatabliahing atandards for public schools and for tha role of the judiciary 
in delineating the components of required public school offaringa. While the 
Federal Constitution grants no explicit authority to the federal government 
in the educational domain, Congreaa has had an increasingly significant 
influence on public schools through its authority to enact legislation to 
clarify individuals* constitutional rights. Federal regulatory aganc lea, in 
turn, have promulgated extenaive regulations purauant to such sututory 
mandatea. Some local and state education agencies as wall as national edu- 
cation asaoclationa have asserted that the federal government has acted beyond 

ita authority in certain Instances by determining what is taught and how it 

88 

muat be delivered by public achoola. Aa legislative and administrative 
directivea become Increasingly detailed, this tension between levels of 
government is likely to become more pronounced. 

Also, a new Judicial role in determining educational offerings may 
Merge from the legal activity on behalf of the handicapped. Traditlooally, 
courta have been reluctant to prescribe the components of a state's basic 
educaci'^n program and have deferred to leglalatures to make such deteminatlons. 
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In thm latter courts rsjectad the asstrtlon that educational fun4a 

must be allocated according to the needs of students, reasoning that there 
-4iere "no discoverable and nanageable standards" under ^^e Federal Constitution 
by which a court could assess whether students* needs were being adequately 
addressed.^' However, recently courts have been willing to enter this 
politicakl thicket and 9 relying on statutory provisions, have evaluated 
whether particular educational progress satisfy legislative guarantees. 
Will courts becone more assertive in deliiteatii^ the precise programs and 
services that mu«c be provided by public schools? Do courts provide the 
proper foruns for such technical decisions to be aad^, or should large 
scale soclel issues be handled in legislative arenas which are presumably less 
adversarial than courtrooms? In recent £|ppeals to the United States Supreme 
Court, the Judiciary is being asked to give substance to vague statutory 
language and r^ovlde specific guidelines that can be used to assess program 
adequacy for handicapped children. If the Sut>reme Court does provide the 
criteria requested, it may be that the Judicial role in determining educational 
policies and practices will become increasingly prominent* 

Conclusion 

The legal mandates on behalf of handica pped It^^^t^ force some con-* 
sensus as to the purpose of public education anS^he types of student nee^iT* 
that should be addressed by public schools. Possibly, education agencies are 
attempting to perform some functions that could be handled more effectively 
and efficiently by other public agencies. Without clear priorities for public 
education, the components of the instructional program may be determined by 
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th« lobbying affort* of apaelAl IntarMt groups who htivs b«an thrust Into 
eoBpstltlon for llaltad •ducatlonal rssourcss. 

It ssflis clMr that th« fadsral govsmmant cannot ba rallad upon to foot* 
tha bill in providing tha aandatad sarvlcas for tha handicappad and othar 
apacial naad atudanta. Horaovar, in tha aftanuth of Proposition 13, tax 
llMltationa aaasuraa ara balug introduead in aany stataa and bond lasuas and 
oparating Isvlas continu* to fail. Tha total parcanUga of tha groaa national 

product danrotad to aducation daeraaaad froa 4.6 parcant In 1975 to 4.1 parcant 

90 

In 1979. And, It Is unllkaly that funding sourcas for local and state 
aducation aganclas will Incraasa appraclably In tha naar futura. 

Is It raallstlc to placa graatar and graatfr daaands on public achoola 
without Baking fiscal rasodrcas avallabla to nmmt tha dananda? Ara prograa 
raqulra«anta balng plaead on schools In ragard to apacial naad atudanta 
without propar attantlon to tha affaeta of auch raqulrananta on tha overall 
educational ayataa? Ara public achoola balng gskad to provide some aervlcea 
that ahould not be their reaponalblllty? la thaijre concensua aa to what 
functlona public .achoola ahould and cm perform? Theae and related quaatlona 
naad tc be addreaaad by educatora and pollcymakara at all levela of government. 
Without anawara to such queatlona. It may be that the galna made In protecting 
the rights of the handicapped will be eroded In a wave of becklaah leglalatlon. 
Or It may be that all public achool offerlnga wUl be dUuted If the paradox 
of Increaalng damands decreaalng resourcea la not aoon reaolved. 
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Halderman v. Pennhurst, 446 F. Supp. 1295 (E.D. Pa. 1977), aff 'd In part, revM 
in part . 612 F.2d 84 (3d Clr. 1979). 



Facts: 



Holding: 



Rationale: 



2. 



3. 



4. 



Do institutionalized handicapped persons have a right to^ppropr late 
treatment in the least restrictive environment? 

1. Plaintiffs brought suit, alleging that Pennhurst State School 
^ and Hospital residents lived in Inhumane ind dangerous 

conditions, were subjected to unnecessary physical retralnts, 
were provided improper medication and supervision, and were 
denied habilitative programs* 

Plaintiffs argued that the Pennhurst conditions Impaired 
rights protected by the eighth and fourteenth amendments. 
Section 504 of the Rehabilitation Act-6f 1973, the Developmentally 
Disabled Assistance and Bill of Rights Act, and Pennsylvania law. 

The United States and Pennsylvania Association for Retarded 
Citizens were granted the right to Intervene in the suit as 
plaintiffs seeking Injunctive relief. 

The federal district court ruled that the conditions^^re^Penn- 
hurst impaired residents' prote'-ted rights to nondiscrlirtnatory 
habilitation and adequate treatment by the least restrictive 
means. 

5. The court further ordered that Pennhurst eventually be closed ^ 
and suitable community living arrangements and support services to 
be provided for all Pennhurst residents. The county and state 
were enjoined from recommending future commitments of mentally 
retarded persons to Pennhurst. 

The appeals court affirmed the lower court's holdln^, that residents 
of Pennhurst were being denied their federal and state rights, 
but reversed the lower court^s order to close Pennhurst and bar 
further admissions. 

The appeals court reasoned that the environment at Pennhurst was 
unsanitary and hazardous and furthermore inconsistent with 
normalization principles. The hospital conditions impaired 
residents' federal statutory right to appropriate treatment and * 
habilitation in the least restrictive environment [42 U.S.C. § 
6010(1)]. However, the appeals court disagreed with the lower court's 
conclusion that Pennhurst never could provide adequate habilitation 
because of its very status as a large institution. Noting that 
Institutions in general would not appear to be the least restrictive 
environment in which to provide habilitation, the court held that for 
some individual patients institutionalization may be necessai;y. Thus, 
the court concluded that Pennhurst, once dramat^'-.liy Improved, might 
provide an appropriate setting for some severely handicapped indi- 
viduals. Accordingly, the appeals court vacated the part of the 
district court order which directed the closing of Pennhurst and 
banned any further admissions. 
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North V. District of Columbia Board of Education, 471 F. Supp. 136 (D.D.C. 1979). 

Issue: Is a school board responsible for Incurring the total costs associated 

with a residential placement for a handicapped child even though his 
problems are educational and noneducatlonal In nature? 

Facts: 1. In 1977 the school placement committee recommended placement of 

a multiply handicapped teenage boy In a residential treatment 
facility which vould provide medical supervision, special 
education, and psychological support for the child. 

• » 

2. After the Washington, D.C. BOMd of Education took no action 
to make the placement, a hearing officer ordered the board to 
place the child In a private residential facility (Elvyn) In 
Pennsylvania. 

3. Due to t>ie child's adjustment problems In the residential facility, 
his pasenti^were notified that he would be discharged because the 

. schoolycould no- longer deal with his emotional and other, problems. 

4. An alternative placement was sought from the board of education, 
but none was effected. 

j 

5. After two attempts *to 'eturn the child t\ l^ls parents,cElwyn 
authorities^ lefr the child at the Department of Human Resources 
from where he was taken to. the'mental h^lth unit at the , 
Washington, D.C. General Hospital. 

4 

6. The child's parents sought an injunction compelling the Washington, 
D.C. Board of EducatloA to place the child in a resld^tnal 
facility. They alleged that che child was entitled to such a 
placement under the- Education for All Handicapped Children Act 

of 1975, the Rehabilitation Act of 1973, and the Federal Consti- 
tution. 

7. School o.^ficials asserted that while the child's emotional 
difficulties d ^uand res-'^.ntlal treatment, his educational needs 

• can be met by attendance at a special education day program 

within the school district. They further argued that the child ' s 
emotional well-being was the responsibility of the Department^ 
of Human Resources rather than the scmool district. 

Held: The federal district court ordered the Washington,- f C. Board of 

Education to support residential educational ser^^ice^ for the child 
even though the child's problems were educational and noneducatlonal 
* in nature. 

Rationale: The court noted that the Education for All Handicapped Children 

Act places the reaponsibility on the school board to administer all 
educational programs for handicapped children within its jurisdiction. 
Fnrther suppor** i.or this conclusion is found in the Rehabilitation 
Act of 1973 w>> stipulates that when residential care is required. 
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It must be at no cost to the parents. Recognizing that it may be possible 
in some situations to determine whether the social, emotional, medical, 
or educational problems of a child are dominant and to assign responsibility 
for placement and treatment to the agency operating in the major area, 
the court reasoned that in this case "all of these needs are so intimately 
Intertwined that realistically it is not possible for the court to perform 
the Solomon-like task of separating them" (p. 141). Since the child was 
likely to suffer irreparable Injury in the absence of an appropriate 
residential placemeiit, the court ordered the board of education to support 
a residential academic program for the child with necessary psychiatric, 
psychological, and medical support and supervision. 
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Matt«r of V Family, 602 P. 2d 157 (Mont. 1979). 



Issue: 



Facts: 



Holding: 



Rationale: 



Must the public school district support a private residential 
placement fffr a handicapped bhild, including the provision of 
psychotherapy services? 



V 



2. 



Parents of a multiply handicapped child contended that he was 
severely emotionally disturbed, and that the school district 
was obligated to support a residential placement, including 
psychotherapy services needed by the child. 

School officials asserted that the special education program in 
the county of the handicapped child's residence, aided by 
supplementary programs, was satisfactory to provide the child 
with a free appropriate jeducat ion as mandated by federal and 
state law. 

3. The school district* further argued that psychotherapy vaa not 
properly allowable as a related cost for the child, and that 
such fcosts must be born by the child's parents or by a public 
agency other than the ^chool district. 

The court ordered t^- :hool , district to place the ehild in the 
private facility a . to bear the costs of psychotherapy services 
which are an allowable related. service under the Education for All 
Handicapped Children Act of 1975. 

The court reasoned that the least restrictive environment for a 
child with severe emotional handicaps need not be in his home 
community if an appropriate program within the county is not avail- 
able for the child. The cour^. further noted that the term "free 
appropriate public education" means the provision of special 
education and related services necessary to meet the needs of Indi- 
,vidual handicapped children. While EHA stipulates that medical 
services can bo provided only for diagnostic purposes, "psychological 
services" are not so limited to diagnosis. Relying on the dictionary 
definition of psychotherapy as "treatmenrt of mental or emotional 
disorder or of related bodily ills by psychological means," the 
court concluded that psychotherapy comes within the meaning of 
the term "psychological services." The court rejected the argument 
that psychotherapy should not be supported by the school district as 
Montana law excludes this item as a service that must be provided 
for handicapped children. The court held that the federal regula- 
tion allowing for psychological services, which includes psyche- 
therapy, overrides the state regulation. 
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Mahonty v. Adminlitratlve School District No. 1, 601 P. 2d 826 (Or. App. 1979). 

Zssus: Is a hearing officar empovarad to order a school district to support 

a yaar*round residential placsnent for a handicapped child in a 
private facility? 

Facts: 1. Parents birought suit seeking a determination that a year-round 

residential placement vas necessary for their handicapped 
child and that the school district was raquired to support the 
placement under the Education for All Handicapped Children Act 
and state law. 

2. Th; hearing officer ordered the school district to pay the * 
child's tuition for the year-round program, and district 
officials appealed to the state deputy superintendent of 

e^ ^cation. 

3. The deputy superintendent affirmed the placement decision but 
ruled that the hearing officer had no authority to determine 
the responsibility for tuition payments^ 

Holding! The court ruled that the hearing officer was empowered to order the 
placement and to require the scho9l district to pay the child's 
tuition in the year-round resldeiitial program. 

Rationale: The court recognised that while Congress left "the definition of 
'appropriate* education sufficiently loose to enable local legis- 
latures and school officials to make appropriate programmatic 
decisions ...» the Act plainly does not give the states and 
localities discretion over whether the appropriate education 
programs they develop are to be 'free*" (p. 829). Since both the 
hearing officer and deputy superintendent determined ^hat a resi- 
dential year-round program was necessary to meet the child's needs, 
the court concluded that the school district must pay the tuition 
costs associated with the placement. The court further noted that 
the issue of costs is necessarily determined by t)ie placement 
decision. Therefore, the hearing officer, who has the authority to 
determine an appropriate placement for the child, also is empowered 
to direct the school district to pay tuition. 



47 



Armstrong v. Kline, 629 F.2d 269 (3d Cit. 1980). 
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Issue: 



Fects: 



Holding: 



Are severely handicapped children entitled to extended year 
programs? 



1* Five handicapped children and their parents sued the 
Pennsylvania Department of Education knd various local 
school districts to compel school authorities to provide 
the children and members of .their class witly-frec^ • 
special education programs for periods longer than the 180- 
day limit permitted by department of education policy. 



The federal district court ruled that the 180-day rule 
vlQlated the Education for All Handicapped Children Act 
by interfering ^with the federally-mandated goal of 
maximizing the seXf-suff iciency of all handicapped children. 

The appeals court af f irmed» that the 180-day rule violated 
EHA, 



Rationale: The appeals ccjurt reasoned that EHA places an obligation on 

state and local education agencies to develop goals and appropriate 
* programs on an individual basis for ^11 handicapped children, ^ It 
disagreed with the district court's conclusion that the federal law 
prescribes a universal goal th^t public schools must maximize the 
self-sufficiency of all handicapped children. Nonetheless, the 
appeals court conclude that *he 180-day restriction precluded the 
proper formulation of goals and programs for some sparely liandi- 
capped children who might suffer substantial regression from an 
interruption in their educational programs. 
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Camenisch v. University of Tfjcas, 616 F.2d 127 (5th Cir. 1980). 

Issue: Is a deaf^ graduate student entitled to an interpreter to assist 

him in his classes? 

Facts: 1.^ Plaintiff alleged that nhe University of Texas had failed to 

provide him with sign language interpreter services(in 
violation of Section 504 of the Rehabilitaticn Act) which 
would preclude completion of his master '3 degree. 

2. Completion of a master's degree was a prerequisite to the 
plaintiff maintaining his current employment. 

3. The federal district court granted the plaintiff a pre- 
liminary injunction but conditioned its relief on the 
plaintiff's filing an administrative complaint with HEW. 

Holding: The appeals court affirmed the injunctive relief but vacated the 

lower court's order requiring the plaintiff to file an adminis- 
trative complaint with HEW. 

Rationale: The University of Texas is' obligated to procure and compensate 
a qualified interpreter to assist the deaf graduate student who 
is an "otherwise qualified handicapped individual" protected 
from discrimination under Secuion 504. The court distinguished 
this case from Southeastern Community College v. Davis. 442 
' U.S. 391 ^979), in which the Supreme Court held that tne college 
was not required 'to admit a cfeaf applicant to its nursing 
program or substantially alter its program to enable a deaf 
student to participate. In contrast, the appeals court reasoned 
that the deaf graduate student was an otherwise qualified handi- 
capped person who was able to meet all of the program's require- 
ments In spite of his handicap. Furthermore, the court reasoned 
that the requirement to exhaust administrative remedies is not 
applicable to private rights of action under Section 504; 
plaintiffs are under no obligation to pursue administrative 
remedies in Section 504 actions. i 
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Rowley v. Board of Education of the Hendrick Hudson School District, 483 
P. Supp. 528 (S.D.N.Y. 1980), aff M 632 P. 2d 945 (2d Cir. 1980). 

Issue: Is a school district required to provide a sign language interpreter 

for a deaf student who is making above avera^ge progress without such 
special assistance? 

Facts: 1. Parents of an eight -year -eld deaf child brought suit under EHA 

to compel the school district to provide a sign language 
Interpreter. 

2. The child had rejected interpreter assistance during a trial 
period in kindergarten and had been making above average 
progress in the regular classroom without an interpreter. 

3. Evidence indicated that under her current individualized 
program, the child was understanding only 59% of what 
transpires in the classroom, whereas with an interpreter she 
would understand lOOZ. 

4. The federal district court ordared the school district to 
provide the interpreter. The court defined an appropriate 
education by applying a standard that would require each 
handicapped child to "^e given an opportunity to achieve his \ 
full potential cooomensurate with the opportunity provided to 1 
other children" (483 F. Supp. 534). The court concluded that 

• while the child was receiving an adequate education, she was 
not being provided the opportunity to understand all that is 
said in the classroom. 

Holding: The appeals court affirmed the lower court's decision. 

Rationale: '"he appeals court reasoned that the Education for All Handicapped 

lildren Act entitles the child to interpreter services to bring her 
educational opportunity up to the level of the opportunity being 
offeree to her non handicapped peers. The court noted that all 
children do not comprehend lOOZ of what transpires in the classroom, 
but such lack of understanding is due to inattentiveness or in- 
ability. In contrast, the deaf child *s reduced comprehension was 
directly related to her handicap, a condition for which the federal 
protections are specifically designed to provide remedies. HoweveV, 
the appeals court emphasized the narrow scope of its ruling. The 
case was not a class action suit, and the court noted that ''the 
decision is limited to the unique facts of this case and is not 
intended as authority beyond this case" (632 F.2d 948). 
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Kruelle v. Biggs, 489 F. Supp. 169 (D. Del. 1980) , affM _ F.2d _ (3d Cir. 1981). 

Issue: n^at a school district support a residential program for a 

profoundly retarded child? 

•Facts: 1. Parents of a profoundly handicapped child challenged the 

adequacy of the school district's proposed educational plan 
.for the child under the Education for All Handicapped Children 
Act« 

2. The school district recommended that the child be placed in a 
special day school operated by the district, but the F^irents 
asserted that the child required residential treatment. 

3. After reviewing evidence presented at a hearing, the hearing 
officer ruled that the school district's proposed placement 
was appropriate to meet the child's needs. 

4. The state level hearing review officer denied the parents' 
request to introduce additional evidence at a new hearing, 

and the parents initiated court action. ^ ^ 

Holding: The court held that the school district must support treatment tor 
/ the child in a residential facility. 

Ratidharle: The court noted that EHA contemplates residential placement under 
some circumstances, and when such a residential placement is 
necessary for educational purposes, "the program, Including non- 
medical care and room and board, must be at no cost to the parents 
of the child" (45 C.F.R. S 121a. 302). The court rejected the 
assertion that the school district must be concerned with only 
the child's educational needs, leavingjn.s social and emotional 
problems to be addressed by other agencies. Concluding that the 
child's combination of physical and mental handicaps necessitated 
a high level of consistency in programming, the court held what the 
child would realize his learning potential only in a residential 
environment. The court further recognized that while the state 
education agency can make arrangements with other state agencies in 
J providing a free, appropriate public education for handicapped 
children, "the responsibility for coordinating these efforts and 
arrangements clearly lies with nhe stite board of education" 
(p. 174). 
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Tatro V. State of Texas, A81 F. Supp. 1224 (N.D. Tex. 1979), vacated a nd remanded. 
625 F.2d 557 (5th Cir. 1980). " " 

4 

Issue: Must the public s^ool provide catheterization for handicapped 

children needing such services in order to participate in the school 
program? 



Faicts: 1, Parents of a child with a neurogenic bladder condition brought 

suit, alleging that the school district's failure tf provide 
catheterization services for the child impaired rights protected 
by the ikiucation for All Handicapped Children Act of 1973 and 
the Rehabilitation Act of 1973, ( 

2. The federal district court denied the parents* motion for a 
preliminary Injunction.' 

Held: The lower court ruling was vacated and remanded. 

Rationale: The appeals court reasoned that catheCe|;ization is a related ' 

serVice which must be provided under -the provisions -of the Education 
for All Handicapped Children Act of 1975. The court noted that 
catheterization was necessary for the child to be present in the 
, classroom aAd Aerefpre was an essential support service. required 
. to ^ssist the handicapped child benefit from special education. 
The court further recognized that, ti^ Rehabilitation Act of 1973 
requires/ that individualized education plans include catheter izatior 
services if necessary to ei^Bu«e that an otherwise qualified handi- 
capped individual is not discriminated against on the basis of th^/ 
handicap. . 
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Stemple v. Board of Education of Prince George's County, 46A F. Supp. 258 
^ (D. Md. 1979), af f 'd 623 F.2d 893 (4th Cir. 1980), cert, denied, 49 
U.S.L.W. 3617 (February 23, 1981). 



Issue; 



Facts: 



Are parents entitled to reimbursement for tuition costs associated 
with private school education for their handicapped child if they 
have not exhausted administrative^ remeAes^ to contest the public 
sc^hool's proposed placement? 



1. 



The county board of education initially placed a handicapped 

adolescent .child in special education training and later 

decided to place her in a regular classroom for part of the 
school day% x 

The child's parents were dissatisfied with the child's progress 
in the latter setting and thus unilaterally removed the child 
. knd placed her In a private nonresidential school. The parents' 
decision was made before administrative appeal provisions of 
ERA were Invoked. 




The parents sought reimbursement of tuition costs associated 
with private school education from the board of education, and 
the federal district court denied relief. 

1& court affirmed the lower court's decision. 

e appeals court noted, that tlie Education for. All handicapped 
Children Act provides that while administrative appeal proceedings* 
are in progress a child must remain in the current placement 
unless parties agree to an alternative interim placement. There 
i^s a duty. on' the part of parents to adhere to this stipulation 
and to avail themselves of remedies provided under the act for use 
in contesting a child's educational program. Since the parents 
act^d unilaterally in placing the child in a private school, they 
were not entitled to the relief requested. The court dismissed 
the complaint because the parents failed to follow the proper 
procedip^es and thuF did not offer an opinion on the merits of the 
parent^ contentions regarding the deficiencies in the public 
school^ placement for the child. 
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